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I.
ISSUE

Review of FMP amendment process for consistency in actions by the North Carolina Marine Fisheries Commission (NCMFC) and the Division of Marine Fisheries (NCDMF).

II.
ORIGINATION

NCMFC Chair and division Director based on November 2009 NCMFC actions regarding the extension of the southern flounder season beyond the November 30 closure date contained in the current Southern Flounder Fisheries Management Plan (FMP)
III.
BACKGROUND

Despite careful consideration by staff and advisors, and ample opportunity for public review and comment, management issues have arisen after FMP adoption that were unforeseen and difficult to resolve given the constraint of making a mandatory FMP amendment to avoid taking a management action inconsistent with adopted FMP strategies.  Management actions by federal councils and the Atlantic States Marine Fisheries Commission (ASMFC) can also fall into this category.  There has also been considerable pressure to change fully considered management strategies due to a perceived lack of awareness of that strategy by the public.    Additionally, management issues dealing with administrative or consistency matters have arisen that have nothing to do with sustainable harvest but that technically should be resolved through an FMP amendment.  A confounding factor in handling each of these situations is that some management strategies are structured to be handled by director’s proclamation authority leading the public to believe the issue can be quickly resolved.  And, in some cases proclamation authority has been used to resolve these issues.  However, it is advantageous to manage fisheries by proclamation to avoid the ever-lengthening rule making process.  
These situations led to deviations from the process laid out in the FMP guidelines by the NCMFC and NCDMF. The NCMFC guidelines state that “any action taken by the commission to implement a properly adopted FMP must be consistent with the provisions of the FMP.”  This information paper reviews the instances and reasons for these deviations, how director’s proclamation authority was used, and discusses possible remedies.
Deviations from NCMFC FMP adopted management strategy (By FMP):
Extension of flounder season (FF-61-2009,11/23/2009, Southern Flounder FMP)- As stated in the notes of the proclamation, “this proclamation delayed implementation of the December 1 closed season provision of the Southern Flounder Fishery Management Plan for pound nets only due to multiple significant variable environmental conditions.”  The NCMFC had met via a conference call with noticed purpose of the meeting being to discuss a proposed two-week extension of the commercial southern flounder fishing season. The southern flounder season closes after Nov. 30, under state management measures adopted in 2005. The commission considered the action at the request of the commercial fishing industry because of circumstances that resulted in poor flounder landings in the fall. The circumstances were similar to those in 2007 when the commission agreed to a two-week extension of the southern flounder season.  [See below-According to the fishermen, water temperatures were unseasonably warm, causing the fish to stay in the upper estuaries and rivers later than normal. Additionally, unusual amount of animal grass (Sauerkraut bryozoan) moved from offshore into inshore waters, clogging fishermen’s nets and hindering fishing. An early closure of the Pamlico Sound Gill Net Restricted Area, due to sea turtle interactions, reduced flounder landings, as well.]  The NCDMF did not support changing the season and this action was undertaken without being presented to the FMP AC or any NCMFC committees.  Several members of the FMP AC resigned, citing this action as one of their reasons.
Extension of flounder season (FF-62-2007,11/20/2007, Southern Flounder FMP)- As stated in the notes of the proclamation, “this proclamation delays implementation of the December 1 closure provision of the Southern Flounder Fishery Management Plan due to multiple significant variable conditions.”  Circumstances were similar to what was stated above, with the exception of no early PSGNRA closure.  The NCDMF supported the action during the discussion at the NCMFC business meeting.  Public input was obtained during the business meeting, but not sent to any of the NCMFC regional committees.
Suspend small mesh gill net attendance (M-6-2007, 5/1/2007, Red Drum FMP)-As stated in the notes of the proclamation, “this action temporarily suspends Marine Fisheries Rule 15A NCAC 3J .0103 (h). All other provisions of this rule remain in effect. Variable conditions are that the abnormally cool water temperatures of spring 2007 have delayed normal fish movement. This temporary suspension is intended to allow fishermen an additional period in which attendance of small mesh gill nets is not required. Effective at 12:01 a.m. on Tuesday, May 15, 2007, attendance of small mesh gill nets is required as normal.  The 2001 Red Drum FMP called for small mesh attendance from 1 May through October.” This action was undertaken by the Director based on requests from fishermen, and public input was not solicited from any of the NCMFC committees.
Suspend small mesh gill net attendance (M-5-2006, 5/2/2006, Red Drum FMP) - As stated in the notes of the proclamation, “This action temporarily suspends Marine Fisheries Rule 15A NCAC 3J .0103 (h). All other provisions of this rule remain in effect. Variable conditions are that the abnormally cool water temperatures of spring 2006 have delayed normal fish movement. This temporary suspension is intended to allow fishermen an additional period in which attendance of small mesh gill nets is not required. Effective at 12:01 a.m. on Sunday, May 14, 2006, attendance of small mesh gill nets is required as normal. The 2001 Red Drum FMP called for small mesh attendance from 1 May through October.”  This action was undertaken by the Director based on requests from fishermen, and public input was not solicited from any of the NCMFC committees.

Suspend small mesh gill net attendance (M-5-2005, 5/12/2005, Red Drum FMP) - As stated in the notes of the proclamation, “this action temporarily suspends Marine Fisheries Rule 15A NCAC 3J .0103 (h). All other provisions of this rule remain in effect. Variable conditions are that the abnormally cool water temperatures of spring 2005 have delayed normal fish movement. This temporary suspension is intended to allow fishermen an additional period in which attendance of small mesh gill nets is not required. Effective at 12:01 a.m. on Sunday, May 14, 2005, attendance of small mesh gill nets is required as normal. The 2001 Red Drum FMP called for small mesh attendance from 1 May through October.” This action was undertaken by the Director based on requests from fishermen, and public input was not solicited from any of the NCMFC committees.

Set CSMA commercial limit at 7 fish and set maximum mesh at 6.5 inch all areas (FF-26-2009, 3-2-2009, M-7-2009, 3/16/2009, Estuarine Striped Bass FMP) - The proclamation notes describe the measures to allow the harvest of the 25,000 pound Central Southern Management Area (CSMA) commercial quota, and allow the harvest of flounder and shad while reducing the taking of red drum and sturgeon in portions of the CSMA. The change to the maximum mesh size allowed in CSMA rivers was due to the presence of large brood stock striped bass in these systems.  The FMP was adopted in 2004 and allowed for certain actions in the future, contingent on collection and review of catch data.  The two unresolved issues of large mesh gill net discards and recreational season and creel limits were addressed with passages of rules effective July 1, 2008 (season and creel) and by proclamation (tie down and distance from shore for large mesh gill nets).  These rules went through the FMP AC and the NCMFC regional committees. Only with all the management structures in place would the 2004 FMP harvest strategy of 10 fish be effective. Staff, however, recommended a lower limit to curtail active targeting of the striped bass.  Also based on requests from Hatteras fishermen the maximum gill net mesh size was raised to 6.5 inches to accommodate a fishery that had no negative impact to striped bass recovery.  While the maximum mesh strategy in the FMP was stated just for Pamlico Sound, it was enacted in the rivers for the reason stated in the M-7-2009 proclamation.  These proclamation actions were undertaken by the Director based on requests from fishermen and staff recommendations.  Public input was not solicited from any of the NCMFC committees.

Delay in season restriction start date on mature female blue crabs (Various proclamations see following list, Blue Crab FMP) - Effective September 1, 2003 under rule 15A NCAC 03L .0201 (c) the Director may prohibit the harvest of mature female blue crabs greater than 6¾ inches (5% tolerance) and female peeler crabs greater than 5¼ inches from September 1 through April 30.  Potential implementation of the Rule is tied to mature female blue crab data from the annual September Pamlico Sound Survey (Program 195).  Data from this survey is not summarized until October each year.  Therefore, depending on the status of the “spawner index” during the previous two consecutive years, there may be a delay in issuing a proclamation to be effective on September 1st each year.  However, during periods when the “spawner index” is continually below the trigger level, the proclamation should be re-issued each year effective September 1st.  The following lists the various proclamations that implemented rule 15A NCAC 03L .0201 (c) and the start date for the seasonal restriction:

1) M-1-2006 was the first proclamation issued under this Rule and became effective January 16, 2006.  The reason for the delay until January 2006 is not known.
2) M-14- 2007 effective September 22, 2007.  The reason for the delay until September 22 is not known.  It was probably because it was not on the proclamation list to re-issue annually.

3) M-17- 2008 effective October 10, 2008.  The reason for the delay until October 10 is not known.  It was probably because it was not on the proclamation list to re-issue annually.  

4) M-20- 2009 effective September 8, 2009.  Process to issue proclamation was started on schedule; it just took a while to get it issued.
Apply RCGL shrimp harvest limit to all recreational gears and allow use of mechanical means for RCGL shrimp trawls (NCMFC approved rule changes June 2008, rules effective April 2009 , Shrimp FMP)- The 2006 Shrimp FMP implemented a 48-quart limit on shrimp captured by individuals possessing a RCGL. The Division Rules Advisory Team (RAT) discussed the need for consistency for recreational limits overall, and the request from the elder public for mechanical retrieval of RCGL shrimp trawls.  Issue papers for these changes were prepared, in concert with the Turtle Excluder Device (TED) rule adoption under the process to adopt rules from the Sea Turtle Advisory Committee report.  The rules went through the normal rule development and adoption process with presentations and comments solicited from the regional NCMFC committees and the Crustacean Committee also.  While the rules did not conflict with an existing Shrimp FMP harvest strategy, they were measures that might have been debated and included during the development of the Shrimp FMP had they been brought forward at the time. 

The aforementioned instances result mainly from requests from a fishing sector that were time sensitive, and the Division determined, in most cases, that the proposed action was “conservation neutral”, did not have a significant adverse impact to the overall goals and objectives of the FMPs and benefited  the requesting sector.  In a few cases (recreational shrimp rule, CSMA maximum mesh size) the action may even be “conservation positive” by enhancing enforcement or conservation objectives. However, none of the management actions described above followed the pertinent FMP guidelines or met the statutory requirements for committee review (except perhaps the RCGL shrimp issue).  These actions place the NCMFC and NCDMF in difficult circumstances because we have criticized legislative proposals that failed to follow the same processes that we have failed to follow.  Credibility of the FMP process is damaged and leads the public to believe that management changes can be accomplished outside the FMP process. Current potential deviations from FMP adopted management strategies being discussed include:  increasing mechanical harvest limits for oysters, changing the rotation schedule for mechanical harvest areas for hard clams, allowing bay scallop harvest even though harvest triggers have not been met, blocking blue crab cull rings, red drum – relaxing restrictions if overfishing not occurring (45% escapement in latest assessment).  

IV.
AUTHORITY

G.S. 113‑182.1; 143B‑289.52
V.
DISCUSSION 
Fishery Management Plans – Purpose and Pertinent Guidance
A study of North Carolina’s entire coastal fisheries management process was conducted from 1994-1996 due to a wide range of concerns expressed by the commercial and recreational fishing communities.  The central concept in the proposed new coastal fisheries management system designed to resolve the concerns was the development of fishery management plans by NCDMF.  The use of fishery management plans was intended to re-orient North Carolina’s coastal fisheries management efforts by: (1) providing basic direction for NCDMF and the NCMFC, (2) providing long-range certainty for the regulated fishing community, and (3) building accountability into North Carolina’s coastal fisheries management system.  The committee conducting the study recommended the NCMFC implement FMPs through rulemaking changes.

The Fisheries Reform Act of 1997 (FRA) requires NCDMF to prepare FMPs for adoption by the NCMFC for all commercially and recreationally significant species or fisheries that comprise state marine or estuarine resources. The goal of these plans is to ensure long-term viability of these fisheries.  The NCMFC adopted a set of guidelines that establishes the process they will follow in the development, adoption, and amendment of these FMPs (Guidelines for North Carolina Fishery Management Plans, May 2009). In regards to FMP amendments the guidelines state in Section V:

A.
FMP Amendment

1.
The FMP Review Process (or Review Process) is the statutorily mandated examination by NCDMF staff of existing FMPs and their supporting data and associated studies at no more than five year intervals to determine if changes in management measures are necessary to prevent overfishing and maintain a sustainable harvest.  

2.
Amendment of an FMP is required when changes to any recommendations or management strategies contained in an FMP are deemed necessary by the NCMFC.

3.
Amendment of an FMP outside of the required   Review Process set out in V.B. below shall require written notice explaining the proposed amendment(s) to members of the commission, and to the director of NCDMF. When the amendment is not proposed by the division, the written notice shall be received a minimum of 45 days prior to the NCMFC meeting in which the action would be taken. Amendment of an FMP outside of the Review Process requires a two-thirds majority vote of the commission for adoption.




4.
Amendments proposed as part of the plan review process in V.B. below shall only require a majority vote of the NCMFC for adoption.




5.
The amendment process independent of the required Review Process shall include steps included in V.B. 3, 4, 5, 6, 7, 8, 9, 10, and 11.




6.
Revisions are defined as changes in factual and background data in FMPs excluding changes to FMP recommendations or management strategies.  Revisions may be published periodically by NCDMF without formal review.

Also note that the purpose of the guidelines is stated as “The purpose of these Revised Guidelines for North Carolina Fishery Management Plans (FMP) is to better define the involvement of the Marine Fisheries Commission and its advisory committees in the development of fishery management plans and the process involved in reviewing and adopting such plans.”  The guidelines also state “An FMP is not a rule of the commission.  It sets the standards for determining the status of recovery of the particular species involved…. While the division is responsible for development of the plans, the commission has the power and duty to adopt the fishery management plans proposed by NCDMF.  N.C.G.S. § 113-182.1 (a); N.C.G.S. § 143B-289.52 (a) (10).  Another significant role of the commission is to adopt rules to implement FMPs in accordance with Chapter 150B of the General Statutes.  N.C.G.S. § 113-182.1 (f).” In regards to temporary measures (interim) the guidelines state “If temporary (interim) management measures are necessary to ensure the viability of the species or plan while the FMP is being developed, then the commission must consult with the regional advisory committees (hereinafter “regional committees”) regarding those temporary (interim) management measures, and must review any comment or recommendation that the regional committees submit to the commission prior to adopting such a temporary (interim) measure.   N.C.G.S. § 113-182.1 (c1)….”
A benefit of established NCMFC FMP guidelines is it provides for consistent action, regardless of who sits on the commission.  With the revolving and staggered terms of the NCMFC members, the document captures the institutional memory of the NCMFC and provides the legislature and public with an expected and predictable planning process and implementation of management measures.  The FRA requires the NCMFC to consult with the regional advisory committees and review comments or recommendations submitted by them prior to adopting or changing FMP management strategies. Strategies are only to be changed through an FMP amendment. In the deviations from the FMP management strategies noted above, neither of these two actions (amendment and AC review) was taken. These steps were built into the process and taking them helps insure purposeful, deliberate action that has been well examined and fully debated.

Solution Options 

In a perfect world all measures needed to conserve the marine and estuarine resources of North Carolina would be developed and implemented solely under the FRA fishery management plan adoption and amendment process.  In the real world there are numerous initiatives ongoing at the same time.  The Coastal Habitat Protection Plan (CHPP) is a parallel initiative and the FMP sections dealing with habitat and water quality recognize the CHPP as the lead. This type of overlap with the federal and ASMFC plans was recognized up front with the creation of the Interjurisdictional (IJA) FMP that established which process took precedence and under what circumstances those priorities could be changed.  The recent actions concerning ESA compliance demonstrates there are other over-riding situations that cause the Division to use different mechanisms to institute management measures. Also from the instances listed above, it is apparent that all the management issues are not revealed during development of each plan or amendment; other factors come to light that appear valid to consider. 

With over 10 years of FMP development experience, there appears to be a need to step back and determine if changes in the NCMFC FMP guidelines are needed.  It is important to keep in mind that it is not so much which process is followed, but that the process provides adequate and fair public participation.  The stock recovery goal of each FMP is paramount and should not become so constrained by a complex process where the goal is jeopardized.
No change to the NCMFC Guidelines or status quo is an option.  To ensure the NCMFC guidelines are followed, all parties will need to be well versed in the steps stated in the guidelines and acknowledge the importance of strictly adhering to them.  As stated previously the legislature and public are entitled to an expected and predictable planning process and implementation of management measures
One possible solution is to determine and clearly state in each FMP the amount of flexibility allowed for each management strategy in the FMP.  The ASMFC has addressed this same issue by providing for “adaptive management” in a number of their FMPs.  Also several North Carolina FMPs set the stage and bounds for subsequent action after the FMP has been approved, conditioned on new data or legislative action, or other limitations existing at the time the  FMP is adopted. Examples of this are the previously described trigger in the Blue Crab FMP, and the CSMA recreational changes and gill net restrictions.  Others include the modification of the oyster mechanical methods prohibited areas, shellfish leaseholder training requirements, Chadwick Bay nursery area designation (Shrimp FMP), and triggers in Kingfish FMP.

Another approach would be for the NCMFC to establish a two-prong process for plan amendments within their existing guidelines for FMP amendments.  Based on a set of specifically identified criteria (public health, natural disaster, federal action, etc.) a new Expedited Amendment Process could kick in that could be accomplished in a significantly reduced amount of time.  The need to meet the FRA statutory requirements would still hold, unless new legislation is introduced to change them. 
If the decision is made to pursue any solution other than close adherence to the current guidelines and statutory requirements, then the requisite amendments to the guidelines and statutes should be made and requested, respectively.  

VI.
PROPOSED RULE Not Applicable
VII.
RECOMMENDATION
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